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among only a few large systems is the keynote. Another feature 
is the Commission's and especially Mr. James's insistence upon the 
divorce of the railroads from financial domination. Certainly 
a reading of the testimony tends to confirm the belief of the man 
in the street that the real ailment from which the railroads are 
suffering is that they have not been run as railroads or by railroad 
men, and the hope of the future, whether or not the present act 
will survive in its present form, is that throughout its mutations a 
provision for the oversight of security issues and its correlative 
the expenditure of funds may be continued. The public generally 
seems at last aroused to the problems with which the Commission 
has been wrestling. No doubt it will consider some supervision of 
railroads necessary so long as they are privately owned. No 
scheme for it can overlook the suggestions put forth by Mr. Clark 
in this testimony. 

G. H. Robinson. 



Constitutional Free Speech Defined and Defended in an 
Unfinished Argument in a Case of Blasphemy. By Theodore 
Schroeder, of the New York Bar. Free Speech League, New York 
City, 1919. pp. 456. 

Espionage Act Cases. Compiled and edited by Walter Nelles, 
National Civil Liberties League, 70 Fifth Avenue, New York, 1918. 
pp. vii, 92. 

A prosecution for blasphemy under a statute passed in 1642 
even in Connecticut is an atavistic freak in the law. The defendant 
disappeared after a while, so no disposition has been made of the 
case. It has afforded, however, an opportunity to Mr. Schroeder 
to write a voluminous brief. The central thought is that "no one 
may be punished for the expression of any idea whatever, merely 
as a disapproved idea nor on the basis of any theoretic evil psycho- 
logic tendency imagined to arise therefrom." This one principle is 
treated from many points of view. Its development unfolds a 
melancholy history of bloody persecution. Those interested in the 
history of liberty will find much source material from Milton, 
Jefferson, Madison and other leaders in the struggle for human 
rights. The early American cases in which prosecutions for blas- 
phemy were sustained may have rested on an insecure basis, but 
having been decided and apparently approved by the great majority 
of the people of the time, they remained law until the feeling of the 
people changed a couple of generations later. If a common law 
principle is to be overthrown by showing that it originated in error, 
all our law books would have to be rewritten. Nor can we agree 
that persecution was unnecessary. If two factions in the state are 
of nearly equal strength and are engaged in a life and death 
struggle, each will naturally resort to every means. The forcible 
suppression of those who think differently and the prevention of 
heretical propaganda by extermination is entirely rational. Absolute 
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religious freedom can be permitted today because for some time 
past vital conflicts have not arisen over religious differences. Apply- 
ing Mr. Schroeder's favorite method of psychoanalysis, the guess 
may be hazarded that he did not publish this brief for its 
effect on religious liberty in this country. The old foe of religious 
persecution appears in the twentieth century in the guise of political 
intolerance, unless one credits Professor Wigmore's amazing state- 
ment that the struggle for the establishment of free speech was won 
permanently one hundred years ago and that present claims of its 
violation are anachronistic. 

An examination of the cases printed by Mr. Nelles would tend 
to dispel such a view. Many of the most important decisions have 
come out since the publication of this pamphlet. It would be well 
to have a complete collection issued. Some of the judges have kept 
their judicial poise and decided these cases just like any others, in 
accordance with the established principles of law and interpretation. 
Other judges have disgraced the judicial profession by Fourth of 
July harangues to the jury. The Espionage Act punishes certain 
untrue statements. Think of a judge charging a jury that because 
Congress had resolved that we had gone to war with Germany for 
certain causes, anyone denying those causes was making an untrue 
statement as a matter of law ! 

Behind, however, all this is the question of the limitations, if 
any, on free speech. It is conceded that the First Amendment to 
the Constitution of the United States means something. It is by 
some contended that under the war power in time of war Congress 
and the President can substitute executive for judicial process. 
This may be done in the theater of military operations, although 
there is no express provision to that effect in the Constitution. 
The argument is that in modern warfare the industrial and other 
activities behind the lines are as indispensable for success as the 
work of the armies in the field; that with the airplane, submarines 
and wireless the entire country is the theater of modern war. It 
is not probable that such an extension of war power will appeal to 
Americans as desirable or necessary, in spite of the argument to 
that effect by Professor Henry J. Fletcher in 2 Minnesota Law 
Review, 110. Another limitation is that of Blackstone, that freedom 
of the press means freedom from previous restraint and is not 
abridged by punishment afterwards, provided (as later advocates 
admit) that truth is a justification, and a jury passes on the ques- 
tion of guilt or innocence. Such freedom to become a martyr is 
rightly denounced as a mockery. Experience has shown that juries 
are more intolerant instruments of the will of the majority than 
judges. If the language used by Mrs. Stokes (Stokes v. United 
States, 1920, 264 Fed. 18), or by Debs (Debs v. United States, U. 
S. Sup. Ct. Adv. Ops., Apr. 1, 1919, p. 309) is criminal, it means 
that when war has been declared, opposition to it must cease. The 
conviction in the Stokes case was reversed on the instructions. 
Pardon in such cases would seem an act not of clemency but of 
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justice. Still another limitation is to permit those restrictions of 
freedom of speech and of the press which were enforced at the 
time the Constitution was adopted. This is the view of Dean 
W. R. Vance, 2 Minnesota Law Review, 230 : "Congress has power 
to punish as seditious all utterances, whether spoken or written, 
which advise or tend to cause disobedience to the law, or resistance 
to its officers, or which tend to subvert the government by inducing 
or encouraging attempts to change or hinder governmental actions 
or policies by any other methods than those sanctioned by law, or 
tend to incite riot and disorder or to cause disturbances of the 
public peace." Under such a rule any criticism of government 
policy may tend to cause disobedience to the law. Professor Z. 
Chafee, 32 Harvard Law Review, 932, and 33 Harvard Law Re- 
view, 747, finds the limitations on free speech in a balancing of 
the interests of social safety and the search for truth. In the 
former article is to be found the most complete analysis and 
bibliography on the subject. The difficulty is that there is no 
definite limitation on the manipulation of the balance. The principle 
laid down hy the writer is that words cannot be punished for their 
injurious tendency, but only when they come dangerously near to 
causing unlawful acts. The application of this principle would 
undoubtedly have resulted in fewer convictions. It would not, 
however, prevent much injustice by juries finding a dangerous 
proximity where in truth no such relation existed. 

The extreme advocates of freedom of speech assert that the 
government is not entitled to the protection that individuals receive 
from the laws of libel and slander. As a practical matter, whether 
the conflict be religious, political or economic, if it is sufficiently 
serious, the majority will have its way by constitutional means if 
possible, if not, by cunningly devised statutes which conceal the 
constitutional limitations in a finding of fact ; and if these devices 
fail there is a resort to the undisguised lawlessness of raids. 

Is there not, however, a great political principle in the statement 
of Mr. Justice Holmes in his dissenting opinion in Abrams v. 
United States, U. S. Sup. Ct. Adv. Ops., December 1, 1919, p. 10, 
that the best test of truth is the power of the thought to get itself 
accepted in the competition of the market? The cure for propa- 
ganda is more propaganda. Our Constitution and our national 
existence rest on the basis that the people are intelligent and loyally 
devoted to a free government. With such a people, the widest pub- 
licity for all ideas is safe and necessary. Sedition laws are ill 
advised. See the interesting parallel to present conditions in the 
sedition acts of 1798, Professor Thomas F. Carroll, 18 Michigan 
Law Review, 615. For those who emoloy force and violence, the 
ordinary criminal laws are sufficient. For the others the contempt 
of the people carries a sufficient punishment. .So ludicrously wrong 
were the prophecies as to the outcome of the war by many of the 
defendants in the espionage cases that it is certain they were the 
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utterances of the insane and feebleminded, not to be taken seri- 
ously until the intention was manifested in overt acts. It is an 
insult to the patriotism and intelligence of the people of the 
United States to suppose that the government was disturbed by 
the words of such crack-brained candidates for the lunatic asy- 
lum. As a result of war hysteria a dangerous body of laws is now 
growing up in the United States. See the Davey Sedition Bill 
pending in Congress, 54 American Law Review, 304. It is stated 
in Law and Labor, Vol. 2, p. 132, that an act was recently signed 
in New Jersey "to punish and prevent bolshevism, communism 
and all radicalism hurtful to the government of the United States 
and the State of New Jersey." A United States Senator publicly 
proclaimed that the "Plumb Plan" is bolshevism pure and simple. 
Couple the New Jersey law with this opinion and the next step is 
to punish as a criminal anyone who advocates the Plumb Plan. 
In Montana it has been made an offense to utter contemptuous 
and slurring language about the flag and language calculated to 
bring the flag into contempt and disrepute. For a criticism of 
the horrifying sentence imposed in such a case, see the opinion 
of Judge Bourquin in Ex parte Starr, 263 Fed. 145. The Federal 
courts were, however, powerless to grant relief, and there is no 
redress except possibly through the pardoning power. 

A. M. Kidd. 



Departmental Co-operation in State Government. By 
Albert R. Ellingwood, The Macmillan Company, New York, 
1918, pp. 300. 

The reviewer must confess to a strong prejudice against 
works which masquerade under misleading titles. A glance at 
the cover of Professor Ellingwood's book arouses an anticipation 
of a discussion of some of the crying problems of state adminis- 
tration. As a matter of fact the book is devoted to the subject of 
the advisory opinion, as rendered by judges, to the executive or 
legislative departments of their respective jurisdictions. This 
field the author covers with great thoroughness. 

After dealing with the history of the advisory opinion in Great 
Britain, he discusses its development in the United States and 
Canada in a most searching manner. He has evidently examined 
all of the four hundred and ten such opinion rendered by courts 
in the states of our Union which have adopted the system, and it 
is doubtful whether any matter relating to the advisory opinion 
has missed his attention. 

The book is clearly written, well organized, and does great 
credit to the industry and scholarship of its author. It would be 
useless to attempt to rehearse any of the detailed discussion of the 
advisory opinion into which the author enters. It will be, however, 
interesting to the general reader to learn that he emphatically 
favors the advisory opinion as an expedient for facilitating the 
operation of our constitutional system. He points out the obvious 



